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It is the purpose of this article to discuss the applica- 
bility of the so-called Hiss Act! to military personnel, other- 
wise eligible for retired pay, who have been convicted by courts- 
martial. Three recent decisions of the Comptroller General@ 
eliminated much of the prior existing confusion concerning our 
subject matter. These decisions form the basis of this article. 


In general, the Hiss Act bars the payment of retired pay to 
@ person, or the survivor or beneficiary of such person, convic- 
ted of certain offenses under Title 18, United States Code, or 
convicted of any offense which is a felony under the laws of the 
United States or of the District of Columbia, if committed under 
specified circumstances involving or relating to the exercise of 
his office or authority as an officer or employee of the Govern- 
ment, or who commits perjury under the laws of the United States 
or of the District of Columbia in falsely denying an act which 
constitutes a felony committed in the exercise of such authority. 
The Act also applies to persons who refuse to testify or produce 
records under certain situations and to persons who remain out- 
side of the United States to avoid prosecution for certain offenses. 


1 Act of 1 Sept. 1954, ch. 1214, 68 Stat. 114%, now contained in 
5 U.S.C. 2281-2288. 

2 B-125744, 20 Nov. 1955 (35 CG 302), B-137010, 16 Oct. 1958 (38 
CG 310) and B-137010, 5 June 1959 (Advance sheets). 





A large portion of the Hiss Act has been determined to be 
inapplicable to the military. Thus, convictions by courts- 
martial of offenses under the Uniform Code of Military Justice 
do not come within the proscription of Section 1, Clause 1 of 
the Act, pertaining to offenses under Title 18, United States 
Code [now 5 U.S.C. 2282(1)] because a court-martial does not 
have jurisdiction to try a person charged with any of the of- 
fenses there listed.3 This is also true with respect to of- 
fenses alleged under Article 134, Uniform Code of Military. 
Justice, even though the charge is founded on a violation of 
the laws specifically listed in the Hiss Act. The reason for 
this is that the court-martial action is sanctioned only be- 
cause the acts, in effect, are made separate crimes under mili- 
tary law. That is to say, the conviction is for a violation 
of Article 134, Uniform Code of Military Justice, which is not 
listed in the Hiss Act. Clause (3)(A), Section 1, is also in- 
applicable in part for it hinges upon commission of an offense 
listed under Clause 1, Section 1, and requires for its applica- 
tion the conviction of offenses over which a court-martial has 
no jurisdiction. Furthermore, a court-martial or a court of 
inquiry is not a "Court of the United States" within Clause 3, 
Section 1 [5 U.S.C. 2282(3)] and Section 2(a) [5 U.S.C. 2283(a) ]? 


The remaining portions of the Act which may be applicable 
to military personnel convicted by a court-martial are as 
follows: that pertaining to the conviction of an offense which 
is a felony and which was committed in the exercise of the per- 
son's authority, influence, power, or privileges as an officer 
or employee of the Government [5 U.S.C. 2282(2)(A)]; conviction 
of an offense which is a felony and committed after termination 
of service but directly involving, directly resulting from, or 
directly relating to, the improper exercise of authority, influ- 
ence, power or privileges as such officer or employee of the 
Government [5 U.S.C. 2282(2)(B)];© and, committing perjury 


3 35 id. 302 at 304. 

4 Ta. 

2 Id. at 305. 
The prohibition of payment of benefits under this portion of 
the Act requires prior application of Article 3(a), UCMJ. 
That problematic aspect will not be discussed here as being 
outside the scope of this outline. 





(under the laws of the United States’) in falsely denying the 
commission of an act which constitutes an offense described as 
a felony [5 U.S.C. 2280(3)(A)]. 


As pertains to persons convicted by court-martial, how do 
we determine whether receipt of retired pay by them is barred 
by the Hiss Act? A problem only arises with respect to appli- 
cation of 5 U.S.C. 2282(2). Determination of the application 
of the other portions.of the Act can easily be made by applying 
the law to the facts of the particular case. To bar the pay- 
ment of retired pay or annuities under said Section 2282(2), 
the offense must have been a felony as defined by the laws of 
the United States or of the District of Columbia. The Uniform 
Code of Military Justice does not define a felony. As the 
Manual for Courts-Martial, 1951, is not a law of the United 
States, the definition of the term "felony" contained in para- 
graph 213d(6) is not to be applied. The definition established 
by 18 U.S.C. 1 is for all erecta purposes, however, followed 
by that contained in the Manual. The offense must be punish- 
able by death or confinement for a term exceeding one year. 

The actual punishment imposed is not controlling. The test is 
the punishment imposable and it is immaterial whether the court- 
martial before which the accused is brought to trial has juris- 
diction to impose the maximum punishment .1° Totaling the maxi- 
mum permissible punishments of two or more offenses to obtain an 


T The Uniform Code of Military Justice is a law of the United 
States, 35 CG 302 at 305. 
Though other portions of the Act are applicable to military 
personnel, the applicability thereof does not depend upon con- 
viction by a court-martial. These are contained in 5 U.S.C. 
2282(1), (3)(B) and (C), (4), and 2283, and concern conviction 
of specified offenses; perjury before a Federal grand jury or 
court of the United States, perjury before a Congressional 
Committee, conviction of certain offenses under the Code of the 
District of Columbia, and refusal to testify or produce records, 
and false statements or concealment of facts in employment 
applications, respectively. 
35 CG 302 at 305. For definition of felony under the D. C. Code 
see Title 22, Section 107, D.C. Code, 1951 ed., and United 
States v. Davis et al, 71 F. Supp. 749 at 751. 

10 38 CG 310 at 311. 





imposable confinement exceeding one year will not satisfy the 
requirements of the definition of the term "felony". Having 
determined that an offense is a felony, how can it be ascer- 
tained whether it was committed in the exercise of the person's 
authority, influence, power, or privileges as an officer or 
employee of the Governentt=) Not only the charges and speci- 
fications but also the evidence shown in the record of trial 
may be considered for this purpose.12 In a case where no evi- 
dence is presented at the trial because a plea of guilty is 
made, the question as to the applicability of the Hiss Act is 
to be forwarded with the case and a complete statement of the 
facts to the Comptroller General for decision.13 However, 
this situation should not arise in the Air Force in view of the 
policy that evidence establishing a prima facie case must be 
presented in a trial where a plea of guilty is entered. 


One problem remains unanswered. That is, is this Act an 
"ex post facto" law? It is apparent that the Act is not such 
alaw. The fact that the Act specifies that certain future 
benefits shall not be paid to persons convicted prior to, as 
well as on or after September 1, 1954, of certain offenses does 
not in and of itself create an ex post facto law. The ex post 
facto prohibition requires retrospective changing of legal con- 
sequences or relations and the Act applies only to benefits 
accruing in the future. The legislative history! indicates 
that benefits which have become vested rights will not be 
affected by the Act. A member of the Armed Forces has no right 
to retired pay or annuities until he meets all the eligibility 
criteria established therefor. The Act does not impose a 
greater punishment, aggravate the crime or change the punish- 
ment. Instead, it alters eligibility for award of concomitant 
benefits arising out of specified service in the Armed Forces. 


1l The term "officer or employee of the Government" includes 
all members of regular and reserve components of the Armed 
Forces, 5 U.S.C. 2281(1). 

12 B-137010, op. cit. 

3 Ibid. 
14 Paragraph 42, AFM 110-8, 20 March 1959. 


1) 1954 U. S. Code Congressional and Administrative News, 


p. 3907 at 3910. 





SUMMARY 


Most of the Hiss Act is either inapplicable to military 
personnel or resolves itself into the mere application of the 
law to the facts. The only problem of any proportion concerns 
the scope of Section 1, Clause (2) [5 U.S.C. 2282(2)]. ‘The 
maximum permissible punishment for the offense of which the 
person was convicted must be death or exceed one year confine- 
ment, whether or not so sentenced or whether the court had the 
power to levy such sentence. The offense must have been com- 
mitted by the person while in the exercise of his authority, 
influence, power, or privileges as a member of the Armed Forces. 
Whether or not the offense was so committed can be determined not 
only by reference to the charges and specifications upon which 
the man was convicted, but also upon all the evidence contained 
in the record of trial. The exercise of authority, etc., is a 
factual determination to which no yardstick or rule of thumb may 
be applied. Each case depends upon the elements of the offense 
alleged in the specification and the evidence presented upon 
whith the person was adjudged guilty. 


ake 
OH 
~ 


"Some men look at Constitutions with sanctimonious 
reverence, and deem them like the Ark of the Covenant, 
to sacred to be touched. They ascribe to men of the 
preceding age a wisdom more than human, and suppose 
what they did to be beyond amendments.... Laws and 
institutions must go hand in hand with the progress 
of the human mind.... We might as well require a man 
to wear the coat that fitted him as a boy, as civi- 
lized society to remain ever under the regime of their 
ancestors" 


-- Thomas Jefferson (1743-1826) 
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TEXAS AND MISSOURI BARS, 


Since Toth,+ every accused who has imagined his case to be 
on similar footing has hitched his wagon to the same star and 
some have been successful. The avalanche precipitated by that 
decision, holding Article 3(a) of the Uniform Code of Military 
Justice® unconstitutional as applied to "ex-servicemen", has, 
with minor variations in course, marched forward presaging the 
end of trials of civilians by courts-martial in time of peace. 
When a landmark decision is handed down by the highest tribunal, 
changing our approach to a legal problem, two courses of action 
are available to courts and appellate agencies subordinate to it. 


To use the vernacular, they may "run scared", and, in an effort 
to bring new cases in line with their interpretation of the 
major decision, reverse cases theretofore considered on firm 
ground. On the other hand, they may "hold the line" and await 


United States ex rel Toth v. Quarles, 350 U.S. 11, 76S. Ct. 1. 
(Subsequent to discharge Toth had been apprehended with a view 
to trial by court-martial for offenses committed while stationed 
in Korea. The Government based jurisdiction on UCMJ, Art. 3(a). 
The United States District Court for the District of Columbia 
subsequently ordered his release on habeas corpus. The judgment 
was reversed by the Court of Appeals for the District. The 
Supreme Court reversed the Court of Appeals. ) 
10 U.S.C. § 803(a) 
"Subject to section 843 of this title (article 43)[i.e., the 
provisions relating to the statute of limitations], no person 
charged with having committed, while in a status in which he 
was subject to this chapter, an offense against this chapter, 
punishable by confinement for five years or more and for which 
the person cannot be tried in the courts of the United States 
or of a State, or Territory, or the District of Columbia, may 
be relieved from amenability to trial by court-martial by 
reason of the termination of that status." 





clarifying decisions of the high tribunal before carving away 
those areas of law which questionably fit the pattern of the 
one decided case. Both approaches are represented by the cases 
that followed the Toth decision. Subsequent decisions of the 
Court of Military Appeals clearly demonstrate an intent to hold 
the line while district courts and federal courts of appeal 
have gone in the both directions. 


Shortly after the Toth decision, three of the Korea "turn- 
coats", Griggs, Bell and Cowart, all of whom had been "dishonor- 
ably" discharged at the direction of the Secretary of Defense, 
appeared before a federal district court in California and with- 
in minutes obtained writs of habeas corpus. These grants were 
never appealed. The result was to be expected, however, in view 
of their discharge from the service. The Army would have been 
hard put to contend at that stage that their dishonorable dis- 
charge without benefit of trial was illegal, for, regardless of 
the character of discharge, each was effectively removed from 
the service rolls and his case fitted the pattern of the Toth 
case. At about that time, the Gallagher case’ was certified to 
the Court of Military Appeals on jurisdictional grounds. Unlike 
the "turncoats", Gallagher was a service member when tried for 
atrocities committed while a prisoner of the Chinese Communists. 
Though his enlistment had expired while he was a prisoner, he 
had not been discharged until his repatriation, and his reenlist- 
ment thereafter was accomplished without hiatus. In holding he 
was subject to trial, the court distinguished Toth by saying that 
the law of that case was applicable only to those who had severed 
all military connections. 


Against the backdrop of the Toth decision, Article 2(11) of 
the Code+ was next argued before the Supreme Court in the Covert 


3 United States v. Gallagher, 7 USCMA 506, 22 CMR 296. 
4 10 U.S.C. § 802. 
"The following persons are subject to this chapter: 


(11) Subject to any treaty or agreement to which the 
United States is or may be a party or to any accepted 
rule of international law, persons serving with, employed 
by, or accompanying the armed forces outside the United 
Statem . st" 





and Dorothy Krueger Smith cases.” Both had been tried and con- 
victed by general courts-martial of premeditated murder of their 
servicemen husbands overseas in time of peace. The Court of 
Military Appeals had affirmed Mrs. Smith's conviction at a time 
when the Toth case had just come before the Court of Appeals for 
the District of Columbia, ~ which time the judgment granting 
his writ had been reversed.~ The Covert case was subsequently 
remanded by: the Court of Military Appeals but upon an oe 
different issue, to wit, instructional error. 


The decision of the Supreme Court, freeing both of them on 
jurisdictional grounds, was on construed by the Court of 
Military Appeals when the Dial case! came on for hearing. 

Mrs. Dial's offense, complicity with her serviceman husband in 
the killing of their infant son in Germany, had been alleged as 
manslaughter and was, thus, non-capital. The court in a one- 
page decision had no difficulty distinguishing Reid v. Covert, 
construing the language therein to be applicable to to capital 
cases only. Other language of the majority opinion which would 
have broadened the decision to include all similar cases regard- 
less of the nature of the offense, was labeled as dicta. 

Mrs. Dial subsequently obtained a writ of habeas corpus from the 
District Court of West Virginia in an oe brought by her 
mother, Mrs. Singleton, in September, 1958. The Government 
has appealed directly to the Supreme Court pursuant to 28 U.S.C. 
1252. The pending case is being watched by service and civilian 
lawyers alike. In other unreported cases? two service wives 
recently obtained writs of habeas corpus from the District 


Reid v. Covert, 354 U.S. 1, 77 S. Ct. 1222 (1957). ‘The 
Supreme Court treated both the Covert and Smith cases in one 
decision. The citation is to the decision on reconsideration. 
The Smith case was styled in the name of Krueger since the 
petition for a writ of habeas corpus was brought in the name 
of her father, General Walter Krueger. 

6 Talbott v. United States ex rel Toth, 215 F. 2d 22 (D. C. 
Cir. 1954). 

T United States v. Dial, 9 USCMA 541, 26 CMR 321 (1958). 


8 United States ex rel Singleton v. Kinsella, 164 F. Supp. 707 
(D.C. W. Va. 1958). 


9 Louise C. Smith v. Kinsella, 1957, tried for unpremeditated 
murder and Cheaves v. Brucker, 1958, charged but not tried 
for unpremeditated murder. 





Courts of West Virginia and the District of Columbia, leaving the 
Dial (Singleton v. Kinsella) case as the source of expected clari- 
fication of the law applicable to dependents. 


Burney , 10 a civilian technical representative and Rubenstein, ++ 
an Air Force civilian club manager, were tried as civilians accom- 
panying the armed forces without the territorial limits of the 
United States. Both cases were affirmed by the Court of Military 
Appeals prior to the Supreme Court decision in Reid v. Covert, but 
Toth was available as precedent. The Court simply held that the 
articles of the Code were severable and that the Toth decision was 
limited to Article 3(a) and did not touch upon Article 2(11). 

These two decisions represent the current service view of cases 


involving civilians overseas whose employment has a close military 
connection. 


Of interest at this point in the discussion is the dictum in 
Reid v. Covert to the effect that it is conceivable that one 
might be “in” service though not in uniform. This language was 
considered important by the writer of the dissenting opinion when 
Guagliardo, a civil service employee at Nouasseur Air Depot, 
Morocco, who had been tried by general court-martial on larceny 
charges, obtained reversal of the district court judgment denying 
him a writ of habeas corpus .12 The favorable result obtained by 
Guagliardo in the United States Court of Appeals for the District 
of Columbia was a matter of record at the time the Court of 
Appeals for the Third Circuit denied relief to the petitioner in 
Grisham v. Taylor+3 and when the District Court of Colorado 
denied the writ in Wilson v. Bohlander . 14 Grisham had been tried 
in France as a capital case but the court-martial finding was of 
a@ non-capital offense. Wilson had been tried for a non-capital 


10 United States v. Burney, 6 USCMA 776, 21 CMR 98. 


11 United States v. Rubenstein, 7 USCMA 523, 22 CMR 313. 


12 United States ex rel Guagliardo v. McElroy, 259 F. 24 927 
(D.C. Cir. 1955). 


13 Grisham v. Taylor, 261 F. 2a 204 (3rd Cir. 1958). 


14 United States ex rel Wilson v. Bohlander, 167 F. Supp. 791 
D.C. Colo. 1955). 





offense but of interest is the fact that the offense was commit- 
ted in occupied territory, to wit, Berlin. In Grisham, certio- 
rari was granted after his appeal failed, and in Wilson, certio- 
rari was granted while his case was yet on appeal in the Tenth 
Circuit. 


The lack of uniformity is further illustrated by the result 
in Wheeler , 1? a case strikingly similar to Gallagher. The 
accused in this case allegedly committed murder while serving in 
the Air Force in Germany. After the offense he had been releasal 
from active duty but had not been discharged. When his offense 
was discovered he had requested recall to active duty to stand 
trial by court-martial in order to avoid what he considered a 
good chance of being extradited to stand trial in Germany. His 
request was granted but he later repented his decision and sought 
habeas corpus. The judge, in denying the writ, took cognizance 
of Wheeler's recall to active duty, but based his decision not 
upon that fact but upon the fact that Wheeler was never actually 
discharged but was merely released to inactive duty during the 
remainder of his unfulfilled service obligation. Though the 
distinction seems rather tenuous, the decision was not appealed. 


At this writing Singleton (Dial), Guagliardo, Grisham, and 
Wilson are all pending before the Supreme Court, the first two 
with prior results favorable to the accused and the latter two 
favorable to the Government. A single decision may well dispose 
of all four cases because of similarity of legal issues involved. 
While the services anxiously await the outcome it can be expected 
that the Court of Military Appeals will follow the prior opinions 
in Dial, Burney and Rubenstein, holding that jurisdiction in 
courts-martial exists. The Court of Military Appeals will soon 
have an opportunity to speak again on this subject because the 
Wheeler case, though not appealed in the Federal courts is now 
before the Court of Military Appeals on the jurisdictional 
question. Conflicting results in the Federal courts make it 
unlikely that the Court of Military Appeals will do other than 
"hold the line". 


For the present, confusion reigns. Only the Supreme Court 
can give us the answer. 


1> Wheeler v. Reynolds, 164 F. Supp. 951 (D.C. N.D.F. 1958). 


12 





LIMITATIONS ON RETIRED REGULAR OFFICERS 
WHEN CONTRACTING WITH THE GOVERNMENT 


By Captain Seymour D. Granzer, USAFR, CONAC > 


CAPTAIN GLANZER IS A GRADUATE OF BROOKLYN LAW 


SCHOOL. AND A MEMBER OF THE NEW YORK BAR, 


At present a House Armed Services subcommittee is conducting 
hearings to determine the necessity for additional restrictive 
legislation on the role of a Retired Regular Officer of the Armed 
Forces in contracting with the Government. In the past, Congress 
enacted "statutes with the purpose of safeguarding the integrity 
of the public administration and made penal many actions by public 
officers which would result in corruption in Government."1 In 
furtherance of this purpose, Congress also imposed civil restric- 
tions calculated to limit the influence which one officer of the 
United States may exert on another by virtue of personal associa- 
tion or prestige of position.@ Air Force implementation of 
Congressional mandate is contained in a Regulation which prescribes 
the standards of conduct relating to conflicts between private 
interests and official duties of Air Force personnel. 3 


This discussion is limited to the effect of criminal and 
civil law and administrative regulation upon the conduct of a 
Retired Regular Officer of the Air Force in contract activities 
with the United States. 


lUnitea States v. Reisley, 35 F. Supp. 102. 


20 U.S.C. 59(c); 10 U.S.C. 6112(b). 


E 
Air Force Regulation 30-30. 


*The author wishes to credit Lt. Col. Salvatore M. Pino, Jr., 
USAFR, AMC, for source material used in the preparation of 
this article. Lt. Col. Pino is a member of the New York bar. 





ee has been held by the Supreme Court in United States v. 
Tyler* and reaffirmed in subsequent decisions? that a Retired 
Regular Officer of the Armed Forces is an "officer of the United 
States." Therefore, unless specifically excepted, a Retired 
Regular Officer of the Air Force is included within the prescrip- 
tion of a statute governing the conduct of "an officer of the 
United States". 


There are two criminal statutes which may affect a Retired 
Regular Officer in contracting with the Government. The first 
is contained in the Federal Criminal Code, Title 18, U.S.C. 


Section 281, which provides that an officer of the United States 
who: 


",...directly or indirectly receives or agrees to 
receive, any compensation for any services rendered 
or to be rendered either by himself or another, in 
relation to any...contract...or other matter in which 


the United States is a party or directly or indirectly 
interested..." 


shall be ineligible to hold public office and subject to fine or 
imprisonment or both. In an amendment enacted in 1940,° Congress 
specifically excepted a Retired Regular Officer of the Armed Forces 
from the provisions of this statute but added: 


"Nothing herein shall be construed to allow any retired 
officer to represent any person in the sale of anything 
to the Government through the department in whose service 
he holds a retired status." 


Therefore it is notable that in a criminal statute Congress 
has expressed its repugnance for a Retired Regular Officer to 


+105 U.S. Ohh. 


Wood v. United States, 107 U.S. 414; Badeau v. United States, 
130 U.S. 439; Kahn v. Anderson, 255 U.S. 1. 


6 
54 Stat. 1021. 





represent anyone in contracting with the Government through the 
department in whose service he holds retired status, but it has 
attached no penalty to such conduct. That Congress did not 

intend to provide criminal liability under this provision of 
Section 281 is evident from a comparison with a companion statute, 
18 U.S.C. 283, which, while imposing penalties on an officer of 
the United States who acts as attorney or agent in the prosecution 
of claims against the United States, similarly excepts a Retired 
Regular Officer of the Armed Forces from the provisions thereof 
and provides: 


"Nothing herein shall be construed to allow any such 
retired officer within two years next after his re- 
tirement to act as agent or attorney for prosecuting 
or assisting in the prosecution of any claim against 
the United States involving the department in whose 
service he holds a retired status, or to allow any 
such retired officer to act as agent or attorney for 
prosecuting or assisting in the prosecution of any 
claim against the United States involving any subject 
matter with which he was directly connected while he 
was in an active-duty status." 


The penalty for an act in violation of the latter provisions of 
Section 283 by a Regular Officer of the Armed Forces is imposed 
under Section 284 of Title 18. 


Secondly, the Mutual Security Program! provides that it is 
unlawful, and subject to fine or imprisonment or both, for an 
individual who was an officer of the United States during the 
preceding two years, to solicit, accept or offer to accept any 
commission, payment or gift in relation to the procurement of 
equipment, materials, commodities or services in connection with 
which procurement said officer was_employed, performed duty or — 


any action during such employment .8 In Razete v. United States, 


7 
22 U.S.C. Ch. 2h. 


on U.S.C. 1764. 


9 
199 F. 2d 44 (cert. denied 344 U.S. 904). 





the Court of Appeals of Ohio in sustaining a conviction under a 
predecessor statute (22 U.S.C. 1584)1° statea that "influence 
peddling should be absolutely eliminated from this type of 
governmental transaction". 


In 1953 Congress enacted legislation, civil in nature, t+ pro- 
viding for the forfeiture of retirement pay by a Retired Regular 
Officer of the Air Force, among others, who within two years of 
his retirement "for himself or others is engaged in the selling 
of or contracting for the sale of or negotiating for the sale of 
..-any supplies or war materials" to any agency of the Department 
of Defense, the Coast Guard, the Coast and Geodetic Survey or 
the Public Health Service. 


In a recent decision,the Comptroller General stated that 
a retired military officer who is employed under a contract for 
personal services with a person who manufactures and sells the 
prescribed articles to military departments, but who has no 
personal connection with sales or the promotion of sales, is 
not engaged in selling, contracting or negotiating to sell to 
such agencies within the terms of the above statute. However, 
a retired officer engaged in activity which will result in 
sales to the Department of Defense, is considered to be "selling, 
contracting or negotiating to sell" within the scope of and 
subject to the restrictions of such statute, although the actual 
purchasing officers are different from those with whom the retired 
officer deals. The Comptroller General added that in the absence 
of a limitation with respect to the phrase "any supplies or war 
materials" as used in the statute, the phrase is construed to 
include any article of tangible personal property purchased by 
the military departments. In addition, a sale to post exchanges, 
ships stores, organizations and clubs whose funds are under 
administrative control of the services and operated as an integral 
part thereof would constitute sales to an agency of the Department 
of Defense within the prohibition.12 


10 
Now 22 U.S.C. 1764. 


ll 
5 U.S.C. 59(c). 


12 
Comp. Gen. B 137231, January 6, 1959. 





In accordance with $e statutory restrictions enacted by 
Congress, by Regulation, the Air Force has established stand- 
ards of conduct as follows: 


"No retired Air Force officer, will sell, contract for 

the sale of, or negotiate for the sale of anything to 

the Air Force. This prohibition extends beyond the mere 
bargaining which may precede the execution or the modifi- 
cation of a contract. It includes any activity on behalf 
of the prospective contractor which reasonably and directly 
is aimed toward forming the basis of a contract with the 
Government. However, it is not the intent of this Regu- 
lation to preclude a retired officer from accepting employ- 
ment with private industry solely because his employer is 

a contractor with the Government. Therefore, this Regulation 
should not be construed as applicable to activities which 
are only remotely connected with claims or contractual 
matters as distinguished from direct participation in 
obtaining a contract with the Government on behalf of a 
prospective contractor."+ 


A violation of the Regulation is subject to punishment under 
the Uniform Code of Military Justice.1 


Thus, a Retired Regular Officer of the Air Force who engages 
in sales activity on behalf of a contractor seeking to do business 
with the Government is not subject to criminal liability under 
18 U.S.C. 281, whether or not the proposed sale is through the 
Air Force, but, if the proposed sale is through the Air Force, 
he may be subject to prosecution and penalty under Article 92 
of the Uniform Code of Military Justice for failing to obey 
Air Force Regulation 30-30. However, if the proposed transaction 
lies within the proscription of the Mutual Security Program, he 
may be subject to statutory criminal liability thereunder. Addi- 
tionally, an officer may forfeit his retirement pay for the 
period in which he engages in sales or contract activities with 
the agencies described in 5 U.S.C. 59(c), if performed within 
two years of his retirement. 


13, 7R 30-30. 


14 
Id. par.. 5(b). 


15 
Uniform Code of Military Justice, Art. 92. 





THE STAFF JUDGE ADVOCATE IN THE FAR EAST 


By Lr. Cor, Carrot. W. Kerrey, USAF 


OFFICE OF THE JUDGE ADVOCATE GENERAL 


THE AUTHOR IS A GRADUATE OF BOSTON 
COLLEGE LAW SCHOOL. AND A MEMBER 


OF THE MASSACHUSETTS BAR, 


In attempting to describe the role of the Air Force Judge 
Advocate in the Far East, two groups of critics must be satisfied, 
the judge advocates who have served in the various countries there 
and those who are presently serving. In short, the response sought 
is "That is how it was" or "This is how it is". Fortunately, the 
task is made easy since the same problems which plagued the judge 
advocate in the past are still present today. The same successful 
approaches to solving these problems are being used, although some 
refinements in procedure have been introduced over the course of 
years. 


The initial impression received on arriving in Japan, Korea, 
Okinawa or the Philippines is that a multitude of tasks arising 
out of conditions peculiar to the area have been superimposed on 
legal offices which are already encountering a work load far 
heavier than that usually met in the United States. This impres- 
sion is not dispelled on leaving the Far East after a tour of duty. 
It does not take too long to discover, however, that many of the 
problems are handled routinely based on a surprising amount of 
precedent from the past years. 


Precedent and the "background" of the problem, usually 
supplied by a long time civilian incumbent in the legal office, 
are vital in the Orient. This is due to the continuity of per- 
sonnel in the multi-layered foreign governmental agencies one 
"does business with", as opposed to the rapid turnover of judge 
advocate personnel. A solution agreed upon in the past, will 
usually be followed if the judge advocate puts the "other side" 
on notice. It is granted that this situation is not unique to 
the Far East but because of the extreme delicacy of the position 
of the United States in the Pacific, any areas of stability in 
intergovernmental relations are advantageous. 


18 





The judge advocate in the Far East rapidly learns that a 
greater part of his task lies in being a political adviser to 
his Commander. Only rarely does he find himself involved in a 
"purely legal" question since every action, disposition of an 
incident or pronouncement of policy by his Commander has an 
impact on relations with the host government. If, as Mr. Dooley 
said "The Supreme Court reads the newspapers", so much more so 
does the judge advocate who must interpret and, if possible, 
anticipate each incident or Air Force involved event in the 
light of a possibly unsympathetic, if not, hostile press. He 
discovers that Air Force reaction to an actual or potentially 
unfavorable incident must be firm and swift but not hasty. It 
must, if possible, be consistent with previously tested United 
States positions taken in like situations. 


The cardinal error lies in doing nothing since problems 
involving people-to-people relations do not solve themselves. 
Prompt and proper action on the other hand can usually do much 
to lessen the effect of a politically explosive occurrence. Of 
greatest importance is the necessity for coordinated action 
where United States policy is involved -- with our Embassy and 
with sister services. In this connection, judge advocates in 
the Far East have created a strong and effective liaison to 
ensure that our country has one voice in stating our side of 
@ question or version of an incident. 


Tne Far Eastern judge advocate has no monopoly on the types 
of problems which arise by virtue of our presence in a foreign 
country. Indeed, his problems are common to other overseas areas. 
The only significant difference, and this may be an arguable point, 
lies in the fact that an unfavorable incident involving a United 
States serviceman in one Far Eastern country evokes an immediate 
feeling of sympathy in all other neighboring countries regard- 
less of their political and racial differences. In brief, an 
East v. West reaction is sometimes all too easily shown. The 
true facts of the incident are quickly obscured in such a cli- 
mate of opinion and invariably the United States presents the 
appearance of a malefactor. 


Specific incidents of crimes involving United States per- 
sonnel and foreign nationals such as motor vehicle accidents, 
taxicab robberies, assaults and generalized disorders and 
breaches of the peace are an all too frequent and common source 
of friction between the United States and the host countries of 
the Far East. 

















Violations of customs laws and black-market activities by 
our personnel are viewed very seriously by the Far Eastern govern- 
ments. Renascent and resurgent nationalism can perhaps account 

for their extreme sensitivity in these matters. 


The causes for these commonly occurring offenses are impos- 
sible to enumerate, but the prevalence of temptation, ease of 
commission of crime and differences in norms of behavior and 
morality between East and West may be said to be in part respon- 
sible. 
















To combat the effect of these offenses and unfavorable in- 
cidents on our intergovernmental relations the preventive law 
program is utilized to the fullest extent throughout the Far East. 
Judge advocates participate on a continuing basis in the indoc- 
trination of all personnel, stressing heavily not only the pit- 
falls for the average American arising out of differences in 

laws but also customs and conditions peculiar to the country 
which could cause involvement in difficulties. Close liaison 

is maintained with the judiciary, procurators at all levels, 

and police officials in an attempt to "solve the problem" before 
harm is done to either the individuals involved or to relations 
between the governments. The informal approach at the lowest 
responsible level has been extremely successful. 
























On the semisocial side, joining by Air Force judge advocates 
in local bar activities, formation of joint bar associations and 
legal societies and sponsorship of Law Day has created a profes- 
Sional bond between Air Force judge advocates and local lawyers 
which has aided every day relations immeasurably. 






aoe 
a 


* 


The President has signed into law a compromise version 
of H.R. 7086 which extends the Renegotiation Act for three 
additional years -- through 30 June 1962. The bill provides 
for (1) a five-year carry-forward of losses sustained on 
renegotiable business in fiscal years ending on and after 

31 December 1956 (previously only a two-year carry-forward 
was allowed); (2) a study of procurement policies by the 
House and Senate Armed Services Committees; and (3) a 

study of renegotiation by the Joint Committee on Internal 
Revenue Taxation. 
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IS CORAM NOBIS APPLICABLE IN MILITARY LAW ? 


By Masor Denis A. Coorer, USAF 


OFFICE OF THE JUDGE ADVOCATE GENE RAL 


THE AUTHOR IS A GRADUATE OF GEORGE WASHINGTON 
UNIVERSITY LAW SCHOOL AND A MEMBER OF THE 
DISTRICT OF COLUMBIA BAR, 


The question whether the writ of error coram nobis is avail- 
able in our system of military law has, thus a been raised 
only twice, to wit, in United States v. Ferguson™ and United 
States v. Tavares,“ neither of which decided the issue. It is 
the contention of the writer that, because the concept of due 
process prevails throughout all stages of a court-martial proceed- 
ing, coram nobis is available in military law. 


The writ of error coram nobis was available at common law 
without limitation of time, upon errors of fact, not apparent on 
the face of the record and, thus, unknown to the court at the time 
of judgment which, if before the court, would probably have pre- 
vented the rendition of the judgment which was challenged. Under 
these circumstances, and if the fact had not been negligently con- 
cealed from the court by the accused, the writ of error coram 
nobis was available. Common examples of such facts were coverture 
nonage, a conviction on a guilty plea through the coercion of fear 
of mob violence, failure to advise of the right to counsel, and 
insanity.3 


The writ originated in England+ where, by a fiction of law, 
the King was deemed present in the Court of the King's Bench. 


1 5 USCMA 68, 17 CMR 68 (1954). 


© 10 USCMA 282, 27 CMR 356 (1959). 


3 United States v. Morgan, 346 U. S. 502, 508, 74 S. Ct. 27, 
98 L. Ba. 248 (1954), aff'g 202 F. 2a 67 (2a Cir. 1953). 


4 


It is interesting to note that the writ of error coram nobis is 
no longer used in England. See Annotation 145 A.L.R. 818. 


ol 





Since all writs issued in his name, the writ of error, when 
granted to re-examine a judgment rendered in the King's Bench, 
was called a writ of error coram nobis because it was founded 
upon a record and process described in the writ as remaining 
"before us" (coram nobis), i.e., before the King and his royal 
justices. Founded on an error of fact and not of law, the 
judgment was not considered an error of the judges and revers- 
ing their own judgment. 


In the United States federal courts the writ was at first 
refused on the ground that federal courts had no common-law 
jurisdiction in crimingl cases since their jurisdiction is 
derived from Congress,” that "it is difficult to conceive of a 
situation in a federal criminal case today where that remedy 
would be necessary or appropriate," that "it [coram nobis ] 
survives in varying forms in state practice but it m mms y be that 
in federal practice its purpose is otherwise served,"” and 
that coram nobis was not a recognized federal ia But 
even after Congress had codified the common-law writs by en- 
acting the so-called All-Writs Section of the Judicial Codel? 


2 


Ex parte Lange, 85 U.S. (18 Wall.) 163, 168, 21 L. Ed. 872, 
885 (1874). 


6 United States v. Plumer, Case No. 16,056, 27 Fed. Cas. 561, 

573 (C.C.D. Mass. 1859). This was a coram nobis motion to 
vacate a judgment of conviction of murder. The court held 
that there was no precedent in the federal court system for 
the use of coram nobis because federal courts were purely 
statutory creatures with no power to vacate their own 
criminal judgments after the term of the court expired. In 
United States v. Mayer, 235 U.S. 55, 35 S. Ct. 16, 59 L. Ed. 
129 (1914), the Supreme Court reserved decision on whether 
the federal district courts could entertain coram nobis pro- 
ceedings to vacate judgments of conviction after the term of 
the court had expired. 

T United States v. Smith, 331 U.S. 469, 475-476, n. 4, 67S. Ct. 
1330, 91 L. Ed. 1610 (igh8). 

S Taylor v. Alabama, 335 U.S. 252, 259, 68S. Ct. 1415, 92 L. Ea. 
1935 (1948). 

9 United States v. Norstrand Corp., 168 F. 2d. 481, 482, (2a Cir. 

1948). 

10 28 U.S.C. § 1651 (a). 





and by upholding this judicial power of "all courts established 

by Act of Congress", there was, until the Supreme Court decision 
in United States v. Morganlt in 1954, uncertainty over whether the 
writ of coram nobis would be available in the federal courts. 

Since then, any indecision in this regard has been dissolved and 
it has become Hornbook law that all courts established by act of 
Congress have the power to issue the writ of errors of fact, dehors 
the record, where the errors are of the most fundamental character, 
that is, such as render the proceeding itself irregular and in- 
valid,?2 and the writ is' necessary "to achieve justice"13 and to 
prevent a wrong from remaining uncorrected. Its essence is to 
bring to the knowledge of the court facts--not newly discovered 
evidence, 14.-which, if known by the court at the time of the 

trial, would probably have prevented a conviction. Its efficacy 
lies in that it is employed to vacate a judgment of conviction 
predicated on an error of fact unknown to the court, and which 
cannot be brought to the attention of the appellate court by 
appeal since the error does not appear on the record. The writ 
lies in the trial court and has been granted in federal courts 

on substantially the same grounds as at common-law. 15 


Taaote 3, supra. In this case the Supreme Court held that under 
the All-Writ Section of the Judicial Code a federal district 
court has jurisdiction to issue a writ of error coram nobis. 


12united States v. Shaw, 118 F. Supp. 849, 852 (D.C.W.D.N.Y. 195k). 


13Mor gan v. United States, at 346 U.S. 511. 


l4unitea States v. Swope, 219 F. 2a 538 (5th Cir. 1955). 


* eeciahtem of right to counsel (United States v. Morgan, note 3, 
supra; United States v. Harris, 155 F. Supp. 17 (D.C. S.D. Cal. 
1957); perjured testimony knowingly used by prosecution (United 
States v. Swope, 232 F. 2d 853 (Sth Cir. 1956); conviction on 
guilty plea obtained through unkept promises by court or pros- 
ecution officials, coercion or fraud (Smith v. United States, 

238 F. 2a 925 (5th Cir. 1956); insanity of the accused at the 
time of commission of offense or trial (Sanders v. United States, 
205 F. 2a 399, (Sth Cir. 1953). 





As regards the availability of the writ in military law, the 
framers of the Uniform Code of Military Justice appear to have 
intended that coram nobis should not be available as a separate 
remedy in military law but be merged in the petition for a new 
trial provided by UCMJ, Art. 73. Thus, to a question relating 
to the interpretation of the latter article, addressed on 2 April 
1949, during the Hearings on H.R. 2498, before the House of 
Representatives Committee on Armed Services, Subcommittee No. l, 
to Mr. Felix Larkin, then Assistant General Counsel, Office of 
the Secretary of Defense who served as executive secretary to 
the committee on the Uniform Code of Military Justice and as 
chairman of the working group which did the initial studies, he 
answered as follows: 


"It has been the practice of some civil courts, some 
State courts, after the conviction is firmed where habeas 
corpus will not lie, that the court will permit a so- 
called writ of error coram nobis, which is an old 
English writ, which has been revived for just this 
particular kind of circumstance. What we did was to 
combine what amounts to a writ of error coram nobis 
with the motion for a new trial on newly discovered 
evidence. We have provided for both of them and 

to our minds they are the only additional circumstances 
over and above the appeal that need a remedy. But 

as to the time limit, jt was the idea of Mr. Elston's 
committee last time." 


Having accepted this interpretation, and ultimately enacted the 
article as drafted, it would appear that coram nobis is not avail- 
able in military law. This, however, is not so. Whatever Congress 
may have believed UCMJ, Article 73 will accomplish, there is on 

the statute books the far-reaching All-Writs Section of the Judicial 
Code,17 which applies to all courts established by Congress and, 

of necessity, by its very language must be interpreted to include 
the court-martial judicial hierarchy, for it, too, is a creature 

of Congress and nothing contained in either the Judicial Code or 

the UCM] suggests that courts-martial are excluded from its scope. 


10 oH on HR 2498, p. 1211. 
17 


Note 10, supra. 





The conclusion that coram nobis is available in military law 
is borne out by what the lake Judge Brosman had to say about it in 
United States v. Ferguson. + Although no writ of error coram nobis 
was directly involved in that case, Judge Brosman found occasion 
to discuss its availability to military personnel. What he said 
in this connection must be regarded as dictum. Yet, it cannot be 
denied that his opinion to the effect that allowing a writ of 
error coram nobis as a remedy for service personnel conforms to 
basic Congressional intent that a military accused person shall 
be granted, wherever possible, rights analogous to those enjoyed 
by the civilian criminal defendant, is of sufficient authority 
for the assumption that the writ of error coram nobis is, in fact, 
available in our system of military justice. His opinion is 
further strengthened by United States v. Tavares.l19 There the 
accused Tavares was found guilty of rape and sentenced to ten 
years hard labor (UCMJ, Art. 120). By way of stipulation, the 
opinion of a psychiatrist indicating that the accused was legally 
sane but had a schizoid personality was received in mitigation. 
The board of review, in the course of appellate process, affirmed 
the conviction. On 15 August 1957 the Court of Military Appeals 
denied the accused's petition for grant of review. The Surgeon 
General of the Army, however, was of the opinion that the accused 
was insane at all times, i.e., at the time of the commission of 
the alleged offense, before, during, at, and after the trial to 
the extent of inability to distinguish right from wrong, to 
adhere to either, and to intelligently cooperate in his own 
defense. Thereupon counsel for the accused moved the Court of 
Military Appeals for dismissal of the charge on the basis of 

lack of responsibility, labeling his motion as in the nature of 

a petition for a writ of error coram nobis. In denying the 
motion, the court said: 


"This Court has never had occasion to determine 
whether or not we have jurisdiction to entertain 
a writ of error coram nobis..." 


18y ote 1, supra. 


19 
Note 2, supra. 


M6 USCMA at p. 283. 





Notwithstanding this statement, however, the Court of Military 
Appeals assumed, with little hesitancy, that it had jurisdiction 
to entertain a writ of coram nobis and, refraining from deciding 
the issue, proceeded in the manner of courts having such juris- 
diction,to wit, it examined the evidence required to support a 
coram nobis petition, and denied same on the merits and not for 
jurisdictional reasons. This procedure, of course, was in 
accord with the Court's past approach to like questions such 

as in United States v. Roberts2l where it said: 


"...this Court will review material outside the 
record having to do with insanity..." 


or in United States v. Washington, @3 where Judge Brosman felt that 
in cases of the type herein under discussion the Board of Review 


"does possess authority to evaluate the facts - 
and in this connection to — evidence presented 
after...completion of trial. "we 


It is obvious, therefore, that matters aliunde the rgcordy be re- 
viewed in the exercise of court-martial jurisdiction@? elie ognoltiond 


a, USCMA 322, 22 CMR 112 (1956). 


22 
Ibid., at p. 115. 


236 USCMA 114, 19 CMR 240 (1955). 


24 
Ibid., at p. 250. 


BOS dias several boards of review do possess authority to 
determine issues of fact and to act on the sentence. However, 
generally speaking, they are limited to the evidence presented 
in the record of trial, and are not permitted to supplement that 
document. Of course, there are instances where this limitation 
will not apply--and thus evidence bearing on the accused's 
possible lack of mental responsibility and capacity, or having 
to do with the court-martial's jurisdiction to try him, may be 
weighed by the board, although not offered at the trial. See, 
United States v. Ferguson, 5 USCMA 68, 17 CMR 68. 





where in the civil courts, coram nobis is available, for "Military 
due process is modeled....after the principles announced in the 
federal courts in such proceedings” » and coram nobis is, all hands 
agree, available in the federal courts. The only difference between 
coram nobis in civilian courts and that in military courts is, to 
quote again the late Judge Brosman, 


",..that in military law, unlike its civilian 
counterpart, the basis for the writ must be 
deemed to expire on the termination of the 
confinement of the accused", 27 


and to this extent the military coram nobis resembles Section 
2255, 28 U.S.C., which can be invoked only by an accused "in 
custody" under the sentence attacked by the motion.28 


"As to the issue of jurisdiction with respect to an allegedly 
insane accused, one reply has been that the rights of such a 
person can never be prejudiced by his inability to present to 
the board evidence concerning a want of this requisite" (Judge 
ee in United States v. Ball, 6 USCMA 392, 20 CMR 108, 112 

1955 


Sinited States v. Banner, CM 391391, 22 CMR 510, 519 (1956). 


“TUnitea States v. Fer son, note 1, supra, at p. 87, n. 2. 


united States v. Harris, note 14, supra. 





THE CODE OF CONDUCT OF THE U.S.S.R. SERVICEMAN 


By Masor Denis A. Coorer, USAF 


OFFICE OF THE JUDGE ADVOCATE GENERAL 


Except for the provisions of the Uniform Code of Military 
Justice, Article 105 which is directly concerned with a service- 
man's "misconduct as a prisoner" in the hands of the enemy, prior 
to Korea the United States Armed Forces had never had a clearly 
defined code of conduct applicable to American military personnel 
after capture by an enemy. There were, in addition to the above 
cited Article 105, piecemeal legal restrictions and regulations, 
some covering the same field as UCMJ, Articles 104, 133 and 134, 
but no comprehensive codification, and all our personnel knew 
was the "name, rank, serial number and date of birth" provision 
embodied in the Geneva Conventions. It required the story of 
Korea and the crises which faced our military personnel as 
prisoners of war, to highlight the necessity for a unified and 
purposeful standard of conduct for members of our Armed Forces 
in the event of capture by hostile forces. Thus, the Code of 
Conduct for Members of the Armed Forces of the United States 
was born (Executive Order 10631, 17 August 1955, Manual for 
Courts-Martial, par. 184, Annual Pocket Part 1957). 


It was not only the United States, however, which had 
learned from the Korean experiences. The U.S.S.R., too, 
appears to have watched the performance of some of our mil- 
itary personnel during captivity as well as their court-martial 
trials after liberation. The leaders of the Soviet Union, too, 
were struck by the newly discovered necessity for new rules of 
behavior for a soldier in captivity and that modern but barbaric 
methods of warfare, revived by their own allies in Korea, had 
outdated their earlier code of military justice enacted in 1927 
and amended in 1957. Thus, Section 29 of the "Law on Criminal 
Responsibility for Military Crimes" of 25 December 1958 
(Vedomosti, No. 1, 1959, Item No. 10) was born there. That 
article provides as follows: 





"Sec. 29. Crimes of servicemen taken prisoners of war. 


a) The voluntary participation by a serviceman, held as 
a prisoner of war by the enemy, in works of war significance 
or in any project which he knows may result in prejudice to 
the Soviet Union or its Allies, if it lacks the elements of 
treason against one's country shall be punished by confine- 
ment for from three to ten years. 


b) Violence to fellow prisoners of war or cruel treat- 
ment of them, if committed by a prisoner in the position of 
a superior, shall be punished by confinement for from three 


to ten years. 


c) The commission by a serviceman who is a prisoner of 
war of acts intended to harm other prisoners of war, for 
mercenary motives or in order to secure benevolent treat- 
ment for himself by the enemy shall be punished by confine- 
ment for from one to three years." 


A comparison of Uniform Code of Military Justice, Article 105 
and the corresponding Soviet provision reveals that they are substan- 
tially alike. However, there is a basic difference between the two, 
a difference which, unfortunately, the Soviet soldier is not aware 
of, namely, that whereas the presumption of innocence shields the 
American GI until convicted by evidence beyond a reasonable doubt, 
Soviet law considers this an "obsolete dogma of bourgeois law" 
(Speech of the Deputy, B.S. Sharkov, Electoral District of Trakai, 
Lithuanian S.S.R., publ. in Izvestia, 27 December 1958, p. 3). 

Soviet law proceeds from assumption that 


“Such a formula in the text of law would introduce irrec- 
oncilable contradictions. As a fact, imagine a case such 
as this: In the very act of crime the murderer-bandit was 
caught at the place of crime. By a thorough investigation, 
made in complete accord with the law, the investigator and 
prosecuting attorney established the guilt of the bandit 
although his guilt was evident to every one without investi- 
gation. On the basis of law and collected irrefutable 
evidences, the investigator and prosecuting attorney had 
not only the right but the duty to prosecute the murderer 
and take him into custody. At the same time, according 

to the proposed formula fi-e., presumption of innocence/, 





if included into the law, the investigator and prosecut- 
ing attorney would have had to consider this bandit as 
innocent. Furthermore, as it was pointed out, if the 
defendant must be considered innocent until the final 
court decision, then even the court which examined the 
case and convicted him, must consider him as not guilty. 
Absurdity of such a principle is evident from the point 
of view of common sense. Is it understandable why this 
is not evident to these theoreticians. 


"Therefore, the Legislative Drafting Commission of 
the Supreme Soviet of the USSR made a correct decision 
when it vigorously rejected similar attempts to introduce 
into the Principles of Judicial Procedure formal and 
purely declarative principles foreign to Soviet legisla- 
tion, which did not reflect real social relations and 
which could induce confusion among the workers of inves- 
tigation, the prosecution and the courts." 


xh 
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ADVICE AND ASSISTANCE TO ARMY AND AIR FORCE 
EXCHANGE SERVICE OFFICERS 


The Judge Advocate General has announced the following policy 
concerning advice and assistance by Air Force judge advocates to 
Army and Air Force Exchange Service officers: 


"With reference to paragraph 34b, Section V, 
AR 60-10/AFR 147-7, 26 April 1957, installation 
and major command Judge Advocates are encouraged 
to assist the Army and Air Force Exchange Service 
and The Judge Advocates General of the Departments 
of the Army and of the Air Force in furnishing 
legal advice and services to the post and base ex- 
change officers. The installation commander is 
responsible for the operation of his exchange and 
his exchange officer is entitled to the legal 
advice and services of our Staff Judge Advocates. 
This is in keeping with the command concept in 
the operation of exchanges. 


"The General Counsel, Army and Air Force 
Exchange Service, is intimately acquainted with ex- 
change problems and precedents. Direct communica- 
tion between Staff Judge Advocates and the General 
Counsel, Army and Air Force Exchange Service, is 
authorized and encouraged. Greater participation 
in this program by our Staff Judge Advocates, 
coupled with direct contact to the Office of the 
General Counsel, Army and Air Force Exchange 
Service, will result in more effective support to 
installation commanders and their exchange 
activities." 





PREVENTIVE LAW 


Responses to The Judge Advocate General's letter of 29 May 
1959 on the subject of "Preventive Law" have been gratifying. 


The number of letters and the volume of materials received 
show that judge advocates devote considerable thought, time and 
effort to organizing and implementing preventive law programs. 
Although some of the programs and materials used are necessarily 
designed to meet local conditions, many of the methods employed 
have wide usage. Most programs provide for: 


1. Maintaining close contacts and friendly relation- 
ships with local attorneys, bar associations, public officials, 
provost marshals, squadron commanders and noncommissioned offi- 
cers. These contacts provide opportunities to discover, under- 


stand and eliminate potential sources of trouble before serious 
incidents occur. 


2. Analysis of court-martial records, legal assist- 
ance problems, accident and incident reports to observe trends 
and frequencies of incidents for the purpose of identifying, 
avoiding or eliminating causes of legal difficulties. 


3- Informing commanders and staff officers of re- 
quirements of laws and regulations, alerting them to matters 
which often present legal difficulties, and urging them to seek 
legal advice when dealing with such matters before taking 
actions which could be detrimental to the interests of the 
Government. 


4. Encouraging military personnel and their depend- 
ents to seek legal assistance or other Air Force services 
before they become involved in legal problems. 


The methods employed to implement the programs are numer- 
ous and effective. Judge advocates often speak about legal 
problem areas at commander's calls and conduct family orienta- 
tion courses. They make wide use of base and other local’ 
newspapers, illustrated posters, pamphlets, bulletins, pocket 
ecards and other publications to disseminate information which 


will help military personnel and their dependents avoid legal 
entanglements. 





Tne topics for discussion or publication range from "Drivers 
Licenses and Car Registrations" to “Are You An Installment Plan 
Slave?" The materials are well written and many cartoons or 
other ingenious means to convey their message are used. For 
instance, one pamphlet entitled "The Judge Speaks" employed an 
effective means to impress personnel with the serious effects of 
bad conduct and undesirable discharges by publishing excerpts 
from letters received from former personnel who had learned from 
experience that the character of their discharges seriously 
affected their standing in their local communities, barred them 
from desirable civilian employment and deprived them of their 
entitlement to veterans' benefits. At another base a pamphlet 
entitled "Out of Step" is distributed twice a month just before 
payday. It summarizes, without using names, the results of 
recent court-martial trials and, by means of editorial comments 
and cartoons, portrays how little each accused gained or could 


have gained by his dereliction compared to how much he lost by 
the sentence imposed. 


The various programs include many fine examples of con- 
structive steps being taken by judge advocates in the field of 
preventive law. The Special Activities Group of the Office of 
The Judge Advocate General is analyzing and screening the 
methods and materials now being used in the various preventive 
law programs for the purpose of preparing a positive standard- 


ized preventive law program which may be used as a guide by 
all judge advocates. 


All readers are encouraged to submit articles, materials 
and suggestions for publication in this Bulletin. In this 
connection, our clerks, court reporters, stenographers, and 
other persons who contribute their skill and efforts to our 
mission are invited to share their ideas and knowledge. 





OUR JUDGE ADVOCATES WRITE: 


1. Colonel F. W. Schweikhardt, Staff Judge Advocate, 
Continental Air Command, Mitchel Air Force Base, New York, 
in the New York Law Forum, Vol. V, No. 1, January 1959, on 
"Non-Judicial Punishment Under the Uniform Code of Military 
Justice." 


Written from the vantage point of an expert doer, 
the well-footnoted article has great merit. It shows, among 
other things, how far the Uniform Code of Military Justice 
has absorbed and modified age-old practices of the different 
services. 


2. Lieutenant Colonel Jake L. Abraham, Legal Assistance 
Officer, Office of The Judge Advocate General, in the April 
1959 edition of The Airman. "How Legal Assistance Can Help 
You". A very well-written article which contains much valu- 
able legal advice for laymen. In a very interesting and 
practical way the article emphasizes the need for legal assist- 


ance and discusses the principal areas where it may be required. 


3. Major Earl A.Snyder, Office of the Staff Judge Advo- 
cate, Headquarters, Ninth Air Force, Shaw Air Force Base, South 
Carolina, in the Federal Bar Journal, Vol. 19, No. 2, April 
1959, on "The NATO Status of Forces Agreement in England." 


This paper constitutes a valuable contribution to the 
literature on the subject. By far the most interesting portion 
deals with the day-to-day operation of the British courts in 
the trial of American military personnel as well as the causes 
for the numerous denials of waivers which, to an outsider, 
often appear incomprehensible. Major Snyder's own observations 
on this topic reveal considerable analytical acumen; the foot- 


notes form a very copious index to the legal sources on the 
subject. 
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NEW DIRECTIVES, OPINIONS, REGULATIONS, ETC. 


CompTrRoucer GENERAL —-— ConTRACTS =—— RETENTION OF BID DEPOSIT AGAINS 
OTHER DEBTS DUE TO UNITED STATES, 


An important aspect of government fiscal management is the 
collection of money due from contractors. Various procedures 
are employed for this purpose. A comprehensive statutory plan 
made up of statutes, located in different parts of the United 
States Code (5 U.S.C. 46d, 82; 31 U.S.C. 71, 227; 49 U.S.C. 66) 
authorizes the withholding of money by the Comptroller General 
whenever a creditor of the United States is also allegedly in- 
debted to the United States. Pursuant to this statutory 
authority, the Comptroller General of the United States has 
ruled that a bid deposit which is submitted by an unsuccessful 
bidder who is otherwise indebted to the United States and whose 
indebtedness is administratively determined to be uncollectible, 
should be retained and held pending judicial determination of 


the bidders indebtedness to the United States (38 Comp. Gen. 478 
(1959)). 


abe 


"We must look to the future. We must make great 
decisions on which will depend to a great degree 
the permanence of peace, the fate of our country, 
and perhaps even the existence of human civiliza- 
tion. Our wartime responsibilities were heavy, 
but none of them was heavier than the responsi- 
bility that came with the peace." 


-- General of the Air Force H. H. Arnold 





RECENT COURT DECISIONS 
TS ROI Ge AI 


ARMED Services —— UNDESIRABLE DISCHARGE OF RESERVIST,. 


The Federal District Court for the District of. Columbia has 
recently handed down a decision of interest to members of the 
reserve components of the United States Armed Forces. The 
decision involved an individual who was a member of the United 
States Army Ready Reserve. Having been honorably separated from 
active service in December 1954, and retained in the Ready 
Reserve, he was separated from his reserve status with an "un- 
desirable discharge" as a result of alleged political activities 
inconsistent with the interests of national security. After 
exhausting his administrative remedies, the reservist filed suit 
in the Federal District Court for the District of Columbia to 
have the discharge action declared null and void and to obtain 
an order for the issuance of an "honorable" discharge in its 
place. Relying on Harmon v. Brucker, 355 U.S. 579 (1958), the 
reservist concluded that "the type of discharge to be issued is 
to be determined solely by the soldier's military record in the 
Army." 


The District Court dismissed the action distinguishing 
Harmon v. Brucker, where a like discharge based on pre-induction 
activity was vacated, because the instant plaintiff's objection- 
able activity took place while a member of the United States 
Army Reserve. The Court stated that a reservist on inactive 
duty has not completely severed his relations with the military 
establishment and that he remains "in a status of relatively 
reduced military responsibility." In such status his qualifi- 
cations for retention in the service are identical with those 
of a soldier on active duty. It follows that he must be avail- 
able "for assignments involving classified matter and assured 
reliability." In the absence of such qualifications for reten- 
tion, the Armed Services may separate a reservist and, when 
terminating his service, there is no obligation to bestow upon 
him the accolade of "honorable" when such was not the nature of 
his reserve service. The Court took this opportunity to liken 
the discharge from the Armed Forces to a letter of reference 
from a former civilian employer, stating that both a letter of 
reference and a discharge signify approval or disapproval of a 
person's service performance. (Olenick v. Brucker, Civil Action | 
No. 3006-58 (D.C. D.C. 1959), reported in Wash. L. Rep., Vol. 87, 
Nr. 22, 1 June 1959, pp. 553-555). 





GoveRNMENT Contracts —— Micvcer Act — PROTECTION LIMITED TO THOSE 
DEALING WITH PRIME CONTRACTOR AND SUBCONTRACTOR —— DEALERS WITH 


SUBCONTRACTOR NOT PROTECTED, 


Action by the United States under the Miller Act (40 U.S.C. 
§§ 270a et. seq. ) on behalf of a person furnishing labor and 
materials to a subcontractor. Held, that such a person is not 
entitled to bring suit under the Miller Act on the payment bond 
which is limited to materialmen, laborers and subcontractors 
dealing with the prime contractors and subcontractors (United 
States v. Blount Brothers Construction Co., 168 F. Supp. LO7 


(D.C. D.Md. 1958). 


The Miller Act (40 U.S.C. § 270a(a)(2)) requires a prime 
contractor having a contract with the United States for public 
works to furnish to the United States a payment bond with a 
surety "for the protection of all persons supplying labor and 
material in the prosecution of the work." Section 270b(a) of 
the Act provides that persons who have not been paid for fur- 
nishing such labor and material may sue upon the payment bond 
within ninety days after the goods were delivered or the last 
labor performed. The language of the Act requires only that 
the materials be furnished in the prosecution of the work, not 
that they be used as well, for the reason that requiring the 
supplier to trace specific materials after they have left his 
control may place upon him an impossible burden of proof 
(United States v. Fire Association of Philadelphia, 260 F. 2d 
sul, 545 (2a Cir. 1958)). Actions thus commenced must be 
brought in the name of the United States for the use and 
benefit of the person suing. Such actions may be brought in 
the United States District Court for the district in which 
the contract was performed. The reason for this direct 
concern of the Government with the suppliers of labor and 
materials for Government construction projects is that 
laborers and materialmen are without the benefit of a 
mechanic's lien in the case of public works (Armstrong v. 
United States, 169 F. Supp. 259, 261 (Ct. Cl. 1959)}. Without 
this protection, therefore, they would be subject to losses at 
the hands of insolvent or dishonest contractors. Additionally, 
the security tends to lower the prices at which labor and 
materials will be furnished, because of the assurance th: 





claims will be paid (Equitable Surety Co. v. United States, to 
Use of W. McMillan & Son, 234 U.S. » 34S. Ct. 803, 58 L. Ed. 
1394 (1914)). In such actions the United States is a real party 
because ". . . the interests of the government, as involved in 
the construction of public works, will be subserved if contrac- 
tors for such works are able to obtain materials and supplies 
with certainty and promptly. To that end Congress may have 
deemed it.important to assure those who furnish such materials 
and supplies that the government would exert its power directly 
for their protection." (United States Fidelity and G. Co. v. 
United States, for Benefit of Kenyon, 204 U.S. 349, 356, 27 S. 
Ct. 361, 51 L. Ed. 516, 519 (1907)). 


While the protective concern of the Miller Act also extends 
to subcontractors dealing directly with the prime contractor and 
those materialmen, laborers, and sub-subcontractors who have a 
direct contractual relationship with a subcontractor (40 U.S.C. 
§ 270b(a)), the court, in the above-cited opinion, ruled that 
persons not dealing directly with either the prime contractor or 
with the subcontractor, but only with a sub-subcontractor, are 
not entitled to recover under the payment bond. This latter, 
more remote relationship does not come within the purview of the 
law. 


Gove RNMENT Contracts —— IMMUNITY OF CONTRACTOR WITH THE GOVERNMENT. 


This case concerns an action by a landowner against a con- 
tractor for injuries to property because of vibrations of earth 
and concussions of air due to blasting operations carried on by 
contractor under a contract with the United States Government. 
While performing these operations in accordance with the terms 
of the agreement and without negligence, the defendant set off 
blasts which damaged plaintiff's home. The Supreme Court of 
Iowa held, that where damage to building caused by the indepen- 
dent contractor using blasting methods approved by the Govern- 
ment did not result from negligent manner of doing the work, 
the independent contractor was entitled to share the Govern- 
ment's immunity from suit ( hrey v. J. A. Jones Construction 


Company, 94 N.W. 2d 737 (1959)). 
The decision represents a debatable extension of the 


governmental immunity from suit. (See 43 Am. Jur., Public Works 
and Contracts, § 83, pp. 827-828.) 


38 





Favcse Craims Act— CLAIM FOR SERVICES NOT WITHIN PURVIEW OF ACT, 


The [alse Claims Act (31 U.S.C. 231) is, in effect, "a 
criminal statute". Consequently, its application is literal 
(United States v. McNinch, 356 U.S. 595). Proceeding from 
that interpretation, the United States Court of Appeals, Tenth 
Circuit, has recently held that a "claim" within the meaning 
of the Act is only such as seeks money or property of the 
Government, and that services are not included within the term. 
In so holding, the court ruled that the application of a 
veteran for free care in a Veterans Administration Hospital, 
in which the applicant had made false statements, does not 
constitute a false claim within the meaning of the False Claims 
Act (United States v. Borth, 27 Law Week 2609). 
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STENOMASK OPERATORS 


New Civic Service QuauiFIicATION STANDARD 


Staff Judge Advocates have experienced difficulty in 
obtaining appropriate grades for civilian reporters who 
employ the closed microphone technique. This difficulty 
stemmed from the fact that until recently no basic quali- 
fication standard existed for such reporters such as has 
long been established for shorthand reporters. Of interest 
then is the following qualification standard (QS-319) which 
was released by the Civil Service Commission in February 


1959: 


CLOSED MICROPHONE REPORTER SERIES 


Cvrosep MicropHuone Reporter, GS 6-9 


Experience 


There are no experience or training requirements for 
GS-6 positions. 


Applicants must have had a minimum of progressively 
responsible experience as a court reporter or hearing 
reporter or in some other position the principal duty of 
which was to take verbatim records of proceedings involving 
difficult and varied vocabulary as follows: 


Experience 





Quality of Experience 


For grades GS-7, 8, and 9 at least 6 months of the 
required experience must have been of a level of difficulty 
and responsibility comparable to work in -the next lower grade 
in the Federal Service, or at least 1 year of the required ex- 
perience must have been of a level of difficulty and respon- 
sibility comparable to work in the second lower grade in the 
Federal Service. The applicant's total experience must give 
evidence of his ability to perform the duties of the grade or 
grades of positions for which he is rated eligible. 


Written Tests 


Passing of a written verbal abilities test and a dicta- 
tion test of 160 standard words per minute at GS-6 and 175 
standard words per minute at GS-7, 8, and 9 is required for 
appointments through noncompetitive action as well as for 
temporary appointments in the absence of registers. 


Any closed microphone system may be used which requires 
the presence of the reporter and into which the reporter 
repeats, inaudibly to others, what is said. The use of a 
typewriter for taking notes is not permitted because the 
noise of the machine would interfere with the dictation. 


Health 


Applicants must meet physical requirements and possess 
emotional and mental stability. Some positions may be suit- 
able for the blind. 





ARBER, Leonard H. 


WILKES, Lester E. 


BAXTER, Charles L. 


GLITHERO, John C. 


HOWLAND, William A., Jr. 


KNOPKE, William C. 
MARCOLLO, William T. 
McGAHEY, Jack E. 


SMITH, George W., Jr. 


CLOUSSON, Jerry P. 
GUNN, Albert E. 
PAXMAN, Thomas R. 
SHANE, John M. 


SHILEPSKY, Lee B. 


MAJORS 


ARDC, AF Office of 
Scientific Research 
Washington, D. C. 
Transferee from 
Marine Corps 


CAPTAINS 


Transferee from 


Navy 
Recallee 


Hq USAF, OTJAG 
Washington, D. C. 


SAC, 809th CS Gp 
MacDill AFB, Fla 
ARDC, AFMDC 
Holloman AFB, N. M. 
Recallee 


Hq USAF, OTJAG 
Washington, D. C. 


FIRST LIEUTENANTS 


CONAC, Hq CAP 
Bolling AFB, D. C. 
ATC, 3615th Plt Tng Wg 
Craig AFB, Ala 

AU, 3800th AB Wg 
Maxwell AFB, Ala 
SAC, 4230th CS Gp 
Bergstrom AFB, Tex 
ADC, 79th Ftr Gp 
Youngstown Muni Aprt 
Ohio 


ASSIGNMENTS 


10 


AMC, NAMAP, APO 323 
SF, Calif 


ATC, Lackland Mil Tng 
Cen, Lackland AFB, Tex 


ATC, Lowry TT Cen 
Lowry AFB, Colo 
SAC, 42d Cmbt Supp Gp 
Loring AFB, Maine 
SAC, 3970th Cmbt 
Supp Gp 

APO 283, NY, NY 
USAFE, Hq 3d AF 
APO 125, NY, NY 
SAC, Hq 16th AF 
APO 283, NY, NY 
ADC, 414th Ftr Gp 
Oxnard AFB, Calif 
SAC, 3926th CS Gp 
APO 113, NY, NY 


Hq CMD, 1100th AB Wg 
Bolling AFB, D. C. 
SAC, 3973d CS Gp 

APO 282, NY, NY 

SAC, 817th CS Gp 
Pease AFB, N. H. 
PACAF, 6000th Supp Wg 
APO 925, SF, Calif 
ADC, 23d Ftr Gp 
Presque Isle AFB 
Maine 





ASSIGNMENTS 


Amended Assignments 


COLLARI, Dennis L. SAC, 825th CS Gp 


Little Rock AFB, Ark 
MUELLER, Darwin H. AMC, Mobile AMA 


Brookley AFB, Ala 


SECOND LIEUTENANTS 


AUSTIN, James T. 


Amended Assignments 
FUNSCH, Richard O. 


O'BRIEN, William J. 


% 


USAFE, 7310th Supp Gp 
APO 57, NY, NY 

MATS, 1605th AB Wg 
APO 4o7, NY, NY 


TAC, 836th AD 
Langley AFB, Va 


SAC, 9th CS Gp 
Mountain Home AFB 
Idaho 

TAC, 507th C&C Gp 
Shaw AFB, SC 











